Nova Scotia Securities Commission

Rule 81-104
Commodity Pools

-and-

Multilateral Instrument 81-104
Commodity Pools

-and-

Companion Policy 81-104CP to
Multilateral Instrument 81-104 Commodity Pools

VHEREAS:

1. Pursuant to section 150 of the Act, the Commi ssion
has power to make rules subject to conpliance with the
requi renents of the Act;

2. Pursuant to section 19 of the Act, the Comm ssion
has power to issue and publish policy statenents;

3. Mul tilateral Instrunent 81-104 Commpdity Pools and
Conpani on Policy 81-104CP to Multilateral Instrunment 81-104
Commdity Pools, copies of which are attached hereto and are
herei nafter called the “Rule” and “ Conpani on Policy”
respectively, have been adopted as rules by one or nore of the
Canadi an securities regulatory authorities;

4. As a consequence of the adoption of the Rule,
section 156 of the General Securities Rules needs to be
anended; and

5. The Commi ssion is of the opinion that the attainment
of the purpose of the Act is advanced by this Instrument.

NOW THEREFORE t he Conmi ssi on her eby:



(a) pursuant to the authority contained in section 150
of

the Act and subject to conpliance with the requirenments

of section 150A of the Act:

(i) approves the Rule and nakes the same a rule of the
Comm ssi on except insofar as the Rul e contains
com ng into force or effective date provisions; and

(i) amends section 156 of the General
Securities Rules by adding i mediately
after subsection 156(6) of the General
Securities Rules the foll owi ng subsecti on:

(7) Subsections(l) to (6) do not apply to a
commodity pool subject to Multilatera
| nstrument 81-104 Commodity Pool s.

(b) pursuant to the authority contained in section 19 of
the Act and subject to publication in the Royal Gazette,
i ssues the Conpanion Policy as a policy statenment of the
Comm ssi on except insofar as the Conpani on Policy
contains comng into force or effective date provisions;
and

(c) declares that the rule approved and made pursuant to
clause (a) and the policy statenment issued pursuant to
clause (b) shall both take effect on August 26, 2003,

unl ess the Governor in Council disapproves the rule or
returns it to the Comm ssion in accordance with
subsection 150A(3) of the Act in which event the rule and
the policy statement shall not be effective until the
rule is approved by the Governor in Council.

I N WTNESS WHEREOF t his Instrunent has been signed
by the Chair and one nmenber of the Comm ssion, being the
menbers of the Conmm ssion prescribed by the Chair pursuant to
subsection 15(3) of the Act to attend the hearing of this
matter and the quorumwith respect to this matter, on the 11th
day of June, 2003.

NOVA SCOTI A SECURI TI ES COVM SSI ON

“H. Leslie OBrien”
H. Leslie OBrien




“D. Nantes”

D. Nantes

At t achnment s
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MULTILATERAL INSTRUMENT 81-104
COMMODITY POOLS

DEFINITIONS, APPLICATION AND INTERPRETATION

Definitions

@

In this Instrument

"Canadian Securities Course’ means a course prepared and
conducted by the Canadian Securities Ingtitute and so
named by that Inditute as of the date on which this
Instrument comes into force, every predecessor to that
course, and every successor to that course that does not
narrow the scope of the significant subject matter of the
COUrse;

"Chartered Financid Analyst Program” means the three
level program prepared and conducted by the Association
for Investment Management and Research, and so named
by that Association as of the date on which this Instrument
comes into force, every predecessor to that program, and
every successor to that program that does not narrow the
scope of the sgnificant subject matter of the program;

"commodity pool” means amutud fund, other than a
precious metals fund, that has adopted fundamental
investment objectives that permit it to use or invest in

@ specified derivativesin a manner that is not
permitted by Nationa Instrument 81-102 Mutud
Funds, or

(b) physica commoditiesin a manner that is not
permitted by Nationa Instrument 81-102;

"Derivatives Fundamentals Course" means a course
prepared and conducted by the Canadian Securities
Ingtitute and so named by that Ingtitute as of the date that

this Instrument comes into force, every predecessor to that

course, and every successor to that course that does not
narrow the scope of the significant subject matter of the
COUrse,
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"mutud fund regtricted individud" means an individua
registered as a salesperson, partner, director or officer of a
dedler, if the activities of that individua are redtricted to
trading in securities of mutud funds, and

"precious metas fund” means a mutud fund that has
adopted fundamenta investment objectives, and received
al required regulatory gpprovals, that permit it to invest in
precious metas or in entities that invest in precious metas
and that otherwise complies with Nationa Instrument 81-
102.

2 Terms defined in Nationd Instrument 81-102 and used in
this Instrument have the respective meanings ascribed to
them in Nationa Instrument 81-102.

Application - This Instrument gpplies only to
@ acommodity pool that

@) offers, or has offered, securities under a prospectus
for 0 long as the commodity pool remainsa
reporting issuer, or

(i) isfiling apreiminary progpectus or itsfirst
prospectus; and

(b) aperson or company in respect of activities pertaining to a
commodity pool referred to in paragraph () or pertaining
to thefiling of a prospectus to which subsection 3.2(1)
applies.

I nter pretation

@ Each section, part, class or series of a class of securities of
acommodity pool that is referable to a separate portfolio of
assets is considered to be a separate commodity pool for
purposes of this Insrument.

2 For the purposes of a commodity pool complying with
section 2.3 of Nationa Instrument 81-102, the definition of
the term “ public quotation” used in the definition of the
term “illiquid ass&t” in section 1.1 of Nationd Instrument
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81-102, includes any quotation of a price for foreign
currency forwards and foreign currency optionsin the
interbank market.

INVESTMENT RESTRICTIONS AND PRACTICES

Investment Restrictions and Practices

@

Section 2.1 of National Instrument 81-102 does not

apply to redtrict the exposure of acommodity pool to a
counterparty of the commodity pool in specified
derivatives transactions.

2 Thefollowing provisons of Nationa Instrument 81-102 do

not gpply to acommodity pool:

1. Paragraphs 2.3(d), (e), (f), (g) and (h).
2. Paragraph 2.7(1)(a).

3. Subsections 2.7(3), (4) and (5).

4, Sections2.8 and 2.11.

NEW COMMODITY POOLS

Non-Application - Sections 3.1 and 3.2 of National Instrument
81-102 do not apply to acommodity pool.

New Commaodity Pools

@ No person or company shdl file a prospectus for a newly
established commodity pool unless

@

an investment of at least $50,000 in securities of the
commodity pool has been made, and those
securities are beneficidly owned, before the time of

filing by

0] the manager, a portfolio adviser, a promoter
or asponsor of the commodity pooal,

(ii) the directors, officers or shareholders of any
of the manager, aportfolio adviser, a
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promoter or a sponsor of the commodity
pool, or

(i) any combination of the persons or
companies referred to in subparagraphs (i)
and (ii); and

(b) the prospectus of the commodity pool states that the
commodity pool will not issue securities other than
those referred to in paragraph (a) unless
subscriptions aggregating not less than $500,000
have been received by the commodity pool from
investors other than the persons
and companies referred to in subparagraphs (i) and
(ii) of paragraph (a) and accepted by the commodity
poal.

2 A commodity pool may redeem, repurchase or return any
amount invested in, securities issued upon the investment

in the commodity pool referred to in paragraph (1)(a) only
if

@ securities issued under paragraph (1)(a) that had an
aggregate issue price of $50,000 remain outstanding
and at least $50,000 invested under paragraph (1)(a)
remains invested in the commodity pooal; or

(b) the redemption, repurchase or return is effected as
part of the dissolution or termination of the
commodity pool.

Prohibition Againg Distribution - If a prospectus of a
commodity pool contains the disclosure described in paragraph
3.2(1)(b), the commodity pool shal not distribute any securities
unless the subscriptions described in that disclosure, together with
payment for the securities subscribed for, have been received.

British Columbia Commodity Pools — In British Columbia,
sections 3.1, 3.2 and 3.3 do not apply to acommodity poal.

PROFICIENCY AND SUPERVISORY REQUIREMENTS
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Proficiency and Supervisory Requirements

@

)

3

No mutud fund redtricted individud shdl tradein a
security of acommodity pool unlessthat individua

) has received a least a passing grade for the
Canadian Securities Course;

(b) has received a least a passing grade for the
Derivatives Fundamentals Course;

(© has successfully completed the Chartered Financid
Andys Program; or

(d) mests the proficiency standards gpplicable to
trading in securities of commodity pools required
by a sdf-regulatory organization of which the
individud, or hisor her organization, is a member if
the securities regulatory authority or regulator has
completed any required review, gpprova or non-
disgpprovd of the regulatory instrument of the salf-
regulatory organization that establishes those
proficiency standards.

No principd digtributor or participating dedler shal tradein
asecurity of acommodity pool in the locd jurisdiction
unlesstheindividud designated by the principal distributor
or participating dedler to be responsible for the supervision
of trades of securities of commodity poolsin theloca
jurisdiction has recelved at least a passing grade for the
Derivatives Fundamentas Course or has successfully
completed the Chartered Financia Andyst Program.

Despite subsection (2), but subject to compliance with
securities legidation, aprincipd distributor may agreeto
act asprincipa distributor of acommodity pool and may
trade in securities of acommodity poal if dl trades are
effected through a participating dedler that stisfies the
requirements of subsection (2).

Trades of Commodity Poolsin British Columbia— Section 4.1
does not apply in British Columbia
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INCENTIVE FEES

Non-Application - Part 7 of Nationa Instrument 81-102 does not
apply to acommodity pool.

I ncentive Fees - A commodity pool shal not pay, or enter into
arrangements that would require it to pay, and no securities of a
commodity pool shdl be sold on the basis that an investor would
be required to pay, afeethat is determined by the performance of
the commodity pool, unless

@ the payment of the fee is based on the cumulative total
return of the commodity pool for the period that began
immediately after the last period for which the performance
feewas pad; and

(b) the method of caculation of the fee is described in the
prospectus of the commodity pool.

Multiple Portfolio Advisors - Section 5.2 gpplies to fees payable
to a portfolio adviser of acommodity pool that has more than one
portfolio adviser, if the fees are caculated on the basis of the
performance of the portfolio assets under management by that
portfolio adviser, asif those portfolio assets were a separate
commodity pooal.

REDEMPTION OF SECURITIESOF A COMMODITY
POOL

Frequency of Redemptions - If disclosed in its prospectus, a
commodity pool may include, as part of the requirements
established under subsection 10.1(2) of Nationd Instrument 81-
102, aprovison that securityholders of the commodity pool shall
not have the right to redeem their securities for aperiod up to Six
months after the date on which the receipt isissued for the initid

progpectus of the commaodity pool.

Required Notice of Redemption - Despite section 10.3 of
Nationa Ingtrument 81-102, a commodity pool may implement a
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policy providing that a person or company making a redemption
order for securities shal receive the net asset vaue for those
securities determined, as provided in the policy, onthefirst or
second business day after the date of receipt by the commodity
pool of the redemption order.

6.3 Payment of Redemption Proceeds - The references in subsection
10.4(1) of Nationa Instrument 81-102 to "three business days’
shall be read as referencesto 15 days' in relation to commodity

pools.

PART 7 CALCULATION OF NET ASSET VALUE

7.1 Non-Application - Subsections 13.1(1) and (2) of National
Instrument 81-102 do not agpply to a commodity pool.

7.2 Calculation of Net Asset Value - The net asset vaue of a
commodity pool shal be caculated at least once each business
day.

7.3 Toll-Free Telephone Number, Collect Telephone Callsand

Website - A commodity pool shal

) have atoll-free telephone number, accept collect telephone
calls, or operate awebste, in order to alow persons or
companies that wish to be provided with the most recent
net asset value per unit of the commodity pool to obtain
that information; and

(b) make available its most recent net asset value per unit to
persons or companies usng amedium referred to in

paragraph ().
PART 8 CONTINUOUS DISCLOSURE - FINANCIAL
STATEMENTS

8.1 Variation of Securities L egisation - The provisons of securities
legidation that pertain to the filing, content and sending to
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securityholders of financid statements for mutua funds are varied
for commodity pools to the extent described in this Part.

Interim Financial Statements

@)

@)

Ingtead of filing and ddivering interim financid Satements
on asemi-annud basis, acommodity pool shal, within 60
days of the date to which they are made up, file and deliver
to each securityholder whose last address as shown on the
books of the commaodity pool isin the locd jurisdiction,
interim financid Satements

@ if the commodity pool has not completed itsfirst
financid year, for the periods commencing with the
beginning of that financid year and ending nine, Six
and three months before the date on which that year
ends, and

(b) if the commodity pool has completed its first
financia year, for the periods beginning at the end
of itslast completed financid year and ending
three, Sx and nine months after the end of the last
completed financid year, together with, if
applicable, comparative statements to the end of
each of the corresponding periodsin the last
completed financid year.

Despite paragraph (1)(a), acommodity pool is not required
to prepare, file or ddiver interim financid satementsfor a
period that isless than three months in length.

I ncome Statements - In addition to any other matters required by
securities legidation, the income statement forming part of the
interim financid statements of a commodity pool shdl include

@

(b)

the total amount of redized net gain or net loss on positions
liquidated during the period;

the change in unredlized net gain or net 1oss on open
positions during the period;
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the total amount of net gain or net loss from al other

transactions in which the commodity pool engaged during
the period, including interest;

the total amount of dl incentive fees paid during the
period; and

the total amount of al brokerage commissions paid during
the period.

Statements of Portfolio Transactions

@

2

A statement of portfolio transactions of a commodity pool
shdl provide disclosure, in the form of the tablein
subsection (2), of the aggregate tota volume and total
vaue or nomind vaue of dl purchase and sde transactions
of the commodity pool for

@ each security, by class or series, purchased or sold
by the commodity pool during the period;

(b) each physica commodity, purchased or sold by the
commodity pool during the period; and

(© each derivative, by type of contract and underlying
interest, for which a derivatives transaction was
entered into by the commodity pool during the
period.

The table contemplated by subsection (1) shdl bein the
following form:

Purchases

Sdes

Leverage Disclosure

Totd Volume Tota Vaue or Nomind Vdue
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A commodity pool shdl incdludein itsinterim financid
gatements and its audited financia statements disclosure of
the minimum and maximum leve of leverage experienced
by the commodity pool in the period covered by the
financid statements, together with a brief explanation of
how the commodity pool usestheterm "leverage' and the
ggnificance of the maximum and minimum levels of
leverage to the commodity pool.

The information required by subsection (1) may be
included in the body of the financia statements or in notes
to the financid statements.

British Columbia Commodity Poals - In British Columbia,
sections 8.1, 8.2, 8.3 and 8.5 do not apply to a commodity pool.

PROSPECTUS DISCLOSURE

Front Page Disclosure - In addition to any other requirements of
securities legidation, the front page of a preliminary prospectus
and prospectus of acommodity pool shall

@

date, in subgtantialy the following words:

Y ou should carefully consider whether your
financid condition permits you to participate in the
[commodity pool]. The securities of the [commodity pooal]
are [highly] speculative and involve a high degree of risk.

Y ou may lose asubstantia portion or even dl of the money
you place in the [commodity pool].

Therisk of lossin trading [neture of instruments to
be traded by the commodity pool] can be substantid. In
consdering whether to participate in the [commodity pool],
you should be aware that trading [nature of instruments)
can quickly lead to large lossesaswdl asgains. Such
trading losses can sharply reduce the net asset vaue of the
[commodity pool] and consequently the vaue of your
interest in the [commodity pool]. Also, market
conditions may makeit difficult or impossible for the
[commodity pool] to liquidete a position.
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The [commodity pool] is subject to certain conflicts
of interest.

The [commodity pool] will be subject to the charges
payable by it as described in this prospectus that must be
offset by revenues and trading gains before an investor is
entitled to areturn on hisor her investment. 1t may be
necessary for the [commodity pool] to make substantial
trading profits to avoid depletion or exhaugtion of its assets
before an investor is entitled to areturn on hisor her
investment.";

date, for theinitid prospectus of acommodity pooal, in
subgantialy the following words:

The [commodity pool] is newly organized. The
success of the [commodity pool] will depend upon a
number of conditions that are beyond the control of the
[commodity pool]. Thereisasubstantia risk that the gods
of the [commodity pool] will not be met.";

date, if the promoter, manager, or a portfolio adviser of the
commodity pool has not had asmilar involvement with

any other commodity pool, in subgtantidly the following
words:

The [promoter], [manager] [and/or] [portfolio
adviser] of the [commodity pool] has not previoudy
operated any other publicly offered commodity pools [or
traded other accounts].”;

date, if the commodity pool will execute trades outside of
Canada, in subgtantidly the following words:

Participation in transactionsin [nature of instrument
to be traded by the commodity pool] involves the execution
and clearing of trades on or subject to the rules of aforeign
market.

None of the Canadian securities regulatory
authorities or Canadian exchanges regulates activities of
any foreign markets, including the execution, delivery and
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clearing of transactions, or has the power to compel
enforcement of the rule of aforeign market or any
goplicable foreign laws. Generdly, any foreign

transaction will be governed by applicable foreign law.
Thisistrue even if the foregn market isformdly linked to
a Canadian market so that a pogition taken on the market
may be liquidated by a transaction on another market.
Moreover, such laws or regulations will vary depending on
the foreign country in which the transaction occurs.

For these reasons, entities such as the commodity
pool that trade [nature of instrument to be traded by the
commodity pool] may not be afforded certain of the
protective messures provided by Canadian legidation and
the rules of Canadian exchanges. In particular, funds
received from customers for transactions may not be
provided the same protection as funds received in respect
of transactions on Canadian exchanges.”;

date, immediately after the statements required by
paragraphs (a), (b), (c), and (d), in substantially the
following words.

These brief statements do not disclose dl therisks
and other significant aspects of investing in the
[commaodity pool]. You should therefore carefully study
this progpectus, including a description of the principal risk
factors a page [page number], before you decide to invest
in the [commodity pool.]";

if gpplicable, state that the tax consegquences to the
commodity pool or its securityholders are not certain; and

date that the commodity pool isamutud fund but that
certain provisons of securities legidation designed to
protect investors who purchase securities of mutud funds
do not apply.

Prospectus Disclosur e - In addition to any other requirements of
securities legidation, the preliminary prospectus and prospectus of
acommodity pool shdl
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disclose the fundamentad investment objectives and
drategy of the commodity pool, and how specified
derivatives are or will be used in connection with those
objectives and that strategy;

disclose any limitations on the use of pecified derivatives
by the commodity pool contained in the congtating
documents, or

forming part of the fundamenta investment objectives or
investment drategy, of the commodity pool, including

0] whether the commodity pool has adopted any
regtrictions on the amount of leverage that the
commodity pool may experience a any time, or if
there are no such redtrictions, a statement to that
effect,

(i) abrief explanation of how the commodity pool uses
the term "leverage' and the Sgnificance to the
commodity pool of the restrictions either adopted or
not adopted, and

(i) across-reference to the disclosure required by
section 8.5 to be included in the financid
gtatements of the commodity pool;

disclose the risks associated with the use or intended use by
the commodity pool of specified derivatives and the

policies and practices of the commodity pool to manage
those risks,

disclose any exiging or potentid conflicts of interest
between the commodity pool and any promoter, manager,
adviser, dedler, broker, any of their respective associates or
affiliates, or any of the officers, directors or partners of any
of the foregoing, and the steps that will be taken to dleviate
any existing or potentia conflicts of interest;

disclose whether an affiliate of the manager or of a
portfolio adviser of the commodity pool receives or will
receive brokerage commissions arising from trades of the
commodity pool;
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disclose if the commodity pool will be wound up without
the approva of securityholdersif the net asset value per
security fals below a certain predetermined leve, and, if
0, the net asset value per security a which thiswill occur;

provide the disclosure concerning the past performance of
the commaodity pool that is required to be provided by a
mutual fund under Item 11 of Part B of Form 81-101F1
Contents of Simplified Prospectus, except that

() the past performance of the commodity pool in the
bar chart prepared in accordance with Item 11.2 of
Part B of Form 81-101F1, shal show quarterly,
non-annudlized, returns of the commodity pool over
the period provided for in Item 11.2, rather than
annud returns, and

(i) the commodity pool may & its option, in the
disclosure required by Items 11.3 and 11.4 of Part B
of Form 81-101F1, compare its performance to an
index if it describes any differences between the
commodity pool and the index that affect the
comparability of the performance data of the
commodity pool and the index;

include a statement that how the commodity pool
performed in the past does not necessarily indicate how it
will perform in the future

describe the financid reporting thet is required of the
commodity pool;

in addition to the front page disclosure required by
paragraph 9.1(g), disclose that certain provisons of
securities legidation designed to protect investors who
purchase securities of mutua funds do not apply to the
commodity pool, and disclose the implications of this;

describe the redemption procedures and requirements of
the commodity pool, making specific reference to the
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adoption of any policies established under this Instrument
or Nationa Instrument 81-102;

disclose, in the "Risk Factor” section, any information that
may bear on a securityholder's assessment of risk
asociated with an investment in the commodity pool,
induding

0] any risks associated with those commodity pools
structured as trusts that purchasers of the securities
offered may become liable to make an additiond
contribution beyond the price of the securities, and

(i) any risks associated with the loss of limited ligbility
of alimited partner of acommodity pool that is
dructured as alimited partnership;

provide the disclosure concerning the portfolio
management of the commodity pool thet is required to be
provided by amutua fund under Item 10.3 of Form 81-
101F2 Contents of Annua Information Form;

disclose the details of how persons or companies may
obtain the most recent net asset vaue per unit of the
commodity pool, as required by section 7.3; and

disclose the details of compliance of the commodity pool
with the requirements of sections 3.2 and 3.3.

Financial Statements

N

2

A preliminary prospectus and prospectus of a commodity
pool shal contain the financid statements of the
commodity pool for the time periods that are required by
the securities legidation applicable to issuers other than
mutud funds

The financid statements required by subsection (1) shdl be
prepared in accordance with the requirements of Part 8.
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94 British Columbia Commaodity Pools— In British Columbia,
section 9.3 does not apply to acommodity pool.

PART 10 EXEMPTION
10.1 Exemption
(@) The regulator or the securities regulatory authority may
grant an exemption from this Instrument, in whole or in
part, subject to such conditions or restrictions as may be
imposed in the exemption.

2 Despite subsection (1), in Ontario, only the regulator may
grant such an exemption.

PART 11 EFFECTIVE DATE AND TRANSI TIONAL

11.1 Effective Date - This Instrument comes into force on November 1,
2002.
11.2 Prospectus Disclosur e - The prospectus of acommodity pool for

which areceipt is obtained before the date that this Instrument
comesinto forceis not required to comply with the disclosure
requirements of this Instrument.
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COMMODITY POOLS

PURPOSE AND BACKGROUND

Purpose - This Policy darifies how Multilaterd Instrument 81-
104 (the "Ingtrument™) integrates with Nationa Instrument 81-102
Mutua Funds, and brings certain matters rdating to the Instrument
to the attention of persons or companies involved with the
establishment or administration of commodity pools.

What the Instrument Covers

@

@)

The Indrument regulates publicly offered mutud funds that
use certain dternative investment srategiesinvolving
specified derivatives and commodities. The Insrument
defines the term "commodity pool” as a mutud fund thet is
permitted to use or invest in specified derivatives and
physca commodities beyond what is permitted by
Nationd Instrument 81-102. Industry playersrefer to
these mutua funds as Acommodity poolsf and the members
of the Canadian Securities Adminigtrators that have
implemented the Instrument (the “CSA”) have retained this
term to describe these mutua funds.

The CSA note that the Instrument specificaly dlows
commodity pools liberdized use of derivetives, leverage
drategies and commodities so that they can pursue
traditional commodity pool invesment drategies. By
implementing the Instrument, the CSA are not providing
relief for dl dternative investment drategies that may be
adopted by investment funds. In particular, the CSA point
out that anumber of drategies, including non derivative-
related short selling, cannot be followed by commodity
pools and other mutua funds due to prohibitions contained
in Nationd Instrument 81-102. A person or company that
wishesto sdl to the public investment funds that use
dternative investment strategies not contemplated by the
Instrument should consider using available exemptions
from prospectus requirements or structuring the fund as a
closed end investment fund. The CSA will consder on a
case by case basis applications for exemptions from
goplicable redtrictions contained in Nationa Instrument 81-
102 if amutud fund structureis proposed. Any gpplication
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for exemption should describe how the proposed
dterndive invesment strategy meets the policy gods
behind the rules in Nationd Instrument 81-102 and why a
mutud fund sructureisin the public interest.

Background to the Instrument - The CSA developed the
Instrument in order to create an updated uniform nationd
regulatory regime for commodity pools. Commodity pools have
been sold in most jurisdictions in Canada under prospectuses filed
with the CSA for over twenty years. The Ontario Securities
Commission published a policy statement, OSC Policy Statement
11.4 Commodity Pool Programs, to set parameters for the
operation and adminigration of these investment vehicles. The
other members of the CSA regulated commodity pools through
exemptive orders giving relief, on conditions, from requirements
of gpplicable securitieslegidation in ther jurisdiction, including
Nationd Instrument 81-102 and its predecessor ingrument. The
exemptive reief orders were largely consstent with the guidelines
contained in the Ontario policy statement. The Ontario Securities
Commission and the other members of the CSA that have
implemented the Instrument recognize that the Ontario policy
Statement has become outmoded and no longer reflects the
regulatory approach now favoured by the CSA.

Regulatory Principlesfor Commaodity Pools

@ The CSA congdered the following regulatory principlesin
developing and implementing the Ingrument:

) Commodity pools should be regulated in the same
manner as conventionad mutua funds, except in
respect of their use of specified derivatives and
leverage dtrategies. Therefore, commodity pools
are defined in the Instrument as a type of mutud
fund, so that the rules of National Instrument 81-
102, and other gpplicable securities legidation
apply except as provided otherwise in the
| nstrument.

(b) Commodity pools should be granted grester
freedom in their use of specified derivatives and
leverage drategies than conventiona mutud funds,
in exchange for requirements which, among other
things, are amed a increasing the information
available to investors about the investment
grategies, risks and on-going performance of
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commodity pools. Therefore, the Instrument
generdly exempts commodity pools from the
specified derivative rules of Nationd Instrument
81-102.

GENERAL STRUCTURE OF THE INSTRUMENT

Relationship to Securities L egidation Applicable to Mutual
Funds

1) Since by definition, commodity pools are mutua
funds, they are subject to mutua fund rules unless those
rules are specificdly

excluded. The Ingrument contains only those provisons
that are specific to commodity pools. Provisons gpplicable
to dl mutud funds, including commodity poals, are
contained in Nationd Instrument 81-102.

2 Persons involved with the establishment or administration
of acommodity pool should review the following rules:

1. National Instrument 81-102. That National
Instrument contains generd rules concerning the
operation of mutud funds, dl of which are
gpplicable to commodity pools unless specificaly
excluded by the Instrument.

2. Applicable mutud fund related securities
legidation. For example, commodity pools are
subject to the financia statement reporting
requirements for mutua funds, except as varied or
supplemented in the Instrument.

3. Progpectus requirements of the securities legidation
of ajurisdiction gpplicable to long form issuers
generdly, and mutud fundsin particular. Nationa
Instrument 81-101 Mutual Fund Prospectus
Disclosure does not alow commodity poolsto use
the prospectus disclosure system created by that
Nationa Instrument.

4, Securities legidation of ajurisdiction that appliesto
dedersin securities of amutud fund. Since
commodity pools are mutud funds, deders
registered in ajurisdiction to sdl mutua funds can
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trade in these securities. The Instrument imposes
additiona proficiency requirements for salespersons
who are registered to sdl only mutua funds and for
the supervisors of trades in commodity pools, in dl
jurisdictions other than British Columbia. Dedlers
registered to sdll securities (including mutua funds)
in British Columbia should look to locd British
Columbia securities regulations for guidance.

2.2 Derivatives Use

@

)

The regime implemented by the Instrument is designed to
alow commodity pools considerable freedom in entering
into derivatives transactions. Commodity pools are not
subject to the mgority of sections 2.7 and 2.8 of National
Instrument 81-102, which contain most of the rules
governing specified derivatives used by mutud

funds. Commodity pools, however, remain subject to the
main investment regtrictions and rules governing
investment practices contained in Nationa Instrument 81-
102 that do not relate directly to derivatives or commodity
transactions.

Commodity pools remain generaly subject to section 2.1
of Nationa Instrument 81-102 except as provided in
subsection 2.1(1) of the Instrument. Section 2.1 of
Nationda Ingtrument 81-102 contains the prohibition against
amutua fund investing more than 10 percent of its net
astsin the securities of anissuer. The effect of
subsection 2.1(1) of the Instrument is that a commodity
pool need not be restricted by this prohibition in relation to
its specified derivatives transactions with any one
counterparty. That is, acommodity pool may "invest"
more than 10 percent of its net assets with any one
counterparty in one or more specified derivatives
transactions. This exception to the 10 percent ruleis
designed to dlow commodity pools greeter flexibility in
their specified derivatives transactions. However, a
commodity pool remains subject to the 10 percent rulein
relation to any securities of any issuers, including
counterparties, other than the "securities" acquired from
counterparties in specified derivatives transactions. A
commodity pool may enter into an unlimited number of
specified derivatives transactions with any counterparty
without regard to the 10 percent rule, but remains subject to
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the 10 percent rule in relation to any, for example, common
shares of that counterparty acquired by it. In addition, the
"look through' rule contained in subsection 2.1(3) of
Nationd Instrument 81-102 will till gpply to those
Specified derivatives transactions, requiring a commodity
pool to take into account the underlying interests of
specified derivatives transactions in order to ensure
compliance with section 2.1 of Nationa Instrument 81-102.

Commodity pools, aswith other mutua funds, reman
subject to paragraphs 2.6(b) and (c) of National Instrument
81-102, which prohibit mutua funds from purchasing
Securities on margin or sdaling securities short, unless these
drategies are permitted by sections 2.7 or 2.8 of that
Nationd Instrument. Commodity pools contemplating
purchasing securities on margin or sdling securities short

in connection with their specified derivatives Srategies
should review sections 2.7 and 2.8 of Nationa Instrument
81-102 to determine permissible practices. Any other
drategy which involves purchasing securities on margin or
sdling securities short is not permitted for commodity
pools, in the same manner asthat other dtrategy is not
permitted for conventional mutud funds. The

Instrument exempts commodity pools from most of the
provisions of sections 2.7 or 2.8 of Nationa Instrument 81-
102, but is not intended to remove the permission to
purchase securities on margin or sell securities short in
gpecified derivatives transactions provided for in
paragraphs 2.6(b) and (c) of National Instrument 81-102.

PART 3 PROSPECTUS DISCLOSURE

31 Prospectus Disclosure

@

Sections 9.1 and 9.2 of the Instrument contain a number of
disclosure requirements gpplicable to commodity pool
prospectuses. The CSA note that commodity pool
prospectuses are long form prospectuses. Commodity pool
prospectuses may contain any information that the
commodity pool manager believes would be of assstance
in ensuring that the prospectus contains full, true and plain
disclosure about the commodity pool.
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In particular, the CSA consider that, in order to ensure that
full, true and plain disclosure is provided, having regard to
the specidized investment drategies of commodity pools, a
person or company preparing a prospectus of a commodity
pool should consider whether it would be useful to include
in the prospectus standardized measures of risk, prepared
and presented in a consgstent manner from year to year and
based on generdly accepted statistical standards.

Paragraph 9.2(g) of the Instrument requires a commodity
pool to describe its performance in the required format. A
commodity pool may, but is not required to, compare its
performance to an appropriate index or benchmark. If the
commodity pool decides to so compareits performance, the
CSA note that, generaly speaking, the index or benchmark
used should satisfy the requirements of Item 11.3 of Part B
of Form 81-101F1 and be prepared independently or be
widely recognized and used. However, the CSA recognize
the difficulty in identifying indices that are rdevant
comparisons to some commodity pools, and expect that
commodity pools use their best efforts to use as gppropriate
an index as possble. Theindex could be ether a broadly-
based market index or a narrowly-based index, whichever
is consdered by the manager of the commodity pool to be
most appropriate. Any differences between theindex or
benchmark used and the commodity pool should be
identified.

PART 4 LIMITED LIABILITY

4.1 Limited Liability

N

Mutua funds generaly are sructured in amanner thet
ensures that investors are not exposed to the risk of loss of
an amount more than ther origind investment. The CSA
consder this a very important and essentid attribute of
mutud funds. Thisis epecidly important in the context of
commodity pools. One of the most important rationales for
the existence of commodity poolsisthat they enable
invetors to invest indirectly in certain types of derivative
products, particularly futures and forwards, without putting
more than the amount of thelr investiment at risk. A direct
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investment in some derivative products could expose an
investor to losses beyond the origind investment.

The CSA expect that commodity poolswill be structured in
amanner that provides as much assurance as possible to
their securityholders that securityholders will not be &t risk
for more than the amount of ther origind investment. The
CSA recommend that commodity pool promoters and
managers consder other ways, gpart from the structuring of
apool, to limit the liahility of securityholders. For

example, commodity pools could enter into contracts only
if the other party to the agreement agreed to limit recourse
under the agreement to the assets of the pool.

Mutua funds structured as corporations do not raise
pressing ligbility problems because of the limited liability
regime of corporate statutes.

Mutua funds structured as limited partnerships may raise
some concerns about the loss of limited liability if limited
partners are viewed as participating in the management or
control of the partnership. The statute and case law
concerning when limited partners can lose their limited
partner status, including the Quebec Civil Code, varies
from province to province. Therefore, paragraph 9.2(1) of
the Instrument requires each commodity pool to disclose
risks associated with the loss of limited lighility of a
limited partner that has invested in a commodity pool
structured as alimited partnership; proper compliance with
this requirement will

involve disclosure of risks associated with the jurisdictions
in which the progpectusisfiled.

Mutua funds structured as trugts are subject to their
congtitution and the common and civil law of trugts. A
commodity pool operator should consider thislaw, together
with the factua circumstances surrounding the
establishment of the commodity pooal, including the ability
of the investors in the commodity poal to influence the
adminigtration and management of the commodity pooal, to
ensure that investors liability is limited to the amount they
have invested in the commodity pool. Paragraph 9.2(1) of
the Instrument  requires disclosure of risks, if any are
goplicable, associated with the structuring of a commodity
pool asatrugt in reation to the possibility that purchasers
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of securities of the commodity pool may become liable to
make an additiona contribution beyond the price of the
securities.
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